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Abstract: The article analyses whether in the EU legal systhm selection of relevant interests in
horizontal legal relationships arises for the sag@son and in the same way as the qualification of
rights in vertical legal relationships, that is,consolidate the EU legal system. It analyses #teark

of private actors and the relations among them imithe EU legal order. Familiar private law
instruments such as tort or contract now appeangsa small part of many possible tools harnessed
with the aim of obtaining allocative efficiency distributive justice and are synthetically desadilzes

the correction of market failures.
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INTRODUCTION rights in vertical ones: the structuring of intdrna
markets and pursuance of {memautéof the EU.
Moving from the Al-Swelmeen (2006) paper and
his idea to understand the structure of internatiteaswv ~ Build of the European Union: the function of typical
as part of interior system, the article analyses thprinciples of private law: All European Union laws
particular relation between legal protection withire  regulate relationships-whether vertical or horizbiut
European Union (EU) legal system and thenot generic relations. These relationships aimuisye
qualification of individual rights in vertical and the primautéof the EU and conserve its legal system
horizontal legal relationships in order to undemndtéhe  and internal market and, in horizontal relationshifp
peculiarities of the EU legal system. consolidate the EU legal system-initially structiifgy
This study is not a taxonomy of horizontal rela§o the regulation of vertical relationships.
but an examination of examples drawn from Therefore, although relationships  between
competition law, remedies for State liability, beeffet  individuals concerning contractual rights and
utile (useful effect). These are used to demonstratebligations emerged in the EU legal system latesyt
broader conceptual claims: in the EU legal systdm, are required to perform the same function resefeed
selection of relevant interests in horizontal legalindividual rights in vertical relationships.
relationships arises for the same reason and isahe Because of the close functional relationship
way as the qualification of rights in vertical Iéga between legal protection and substantive rightsh
relationships, that is, to consolidate the EU legalEU legal system, integrating this system with nadio
system. courts strengthens the above considerations (pyhgr
To achieve these aims, it is first necessary t@) and extends results achieved in terms of thetimm
analyze the methods adopted by the EU legal sysiem and nature of non-application from vertical
qualify individual rights, because, in this system,relationships with horizontal ones. In both relasbips,
individual rights may not be handled without anédgz  non-application is a tool of control at the disgosh
legal remedies and the systems for their protection Member States that may be used for transposing
Thus, with regard to the structure of EU law ag pa Directives into national law.
of an interior system, it is possible to analyze th National laws are inapplicable if they conflicttkwi
network of private actors and the relations amdmgnt  the effects envisaged by EU rules (paragraph 3} iSh
within the EU legal order. It is possible to assitxsd in~ especially true in cases where the time for praiact
the EU legal system, the selection of relevantrestess  through non-disapplication is anticipated with exstpto
in horizontal legal relationships occurs in the sam the moment of the transposition of a Directive
manner and for the same purpose as the qualificafio containing technical standards and regulations
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(paragraph 5). This happens when Member Statethe Court) is another measure to strengthen the
exercise weak discretion. In other words, in hartab = Communityprimauté The European Court of Justice,
relationships, a national legislation contrary to awhich symbolizes the existence of the EU legalesyst
Directive whose period for transposition has notuses the strategy of declaring the rights of irdiiais to
expired need not be applied (paragraph 6). ground theirconstitutionalintuition.

The Court of Justice provides an additional By recourse to courts and implementation of
interpretation of non-contractual liability in heontal  remedies, individuals become the principal guarsiiai
relationships. Such a liability ensures that EU lsw EU Law.
fully effective, as it is in vertical relationships Originally, the Court of Justice played a prindipa
(paragraph 7). role in qualifying EU individual rights. Between 6@

Today, the fact that one can trace a trend to thand 1970-its early period of operation-the Court of
uniform definition of non-contractual liability iU Luxembourg used Schutznormtheorieto identify
law reinforces EU judge’s logic that infringemertt o individual rights against European Institutions, iath
EU rules aimed to conserve its legal system (coi##  recognized legal positions without distinguishing
by individuals against other individuals) meanspetween substantive rights and interests. At theesa
ensuring theeffet utileof EU rights (paragraph. 3). time, the Court of Justice used the principledokct

The EU discipline of competition may be effect to identify individual rights against Member
interpreted in this sense: Anti-competitive busies States.
practices that have a direct impact on final corensm This approach is no longer applied. Because the
are prohibited. Thus, consumers may be compensateshmpetences of the Community were increasing in a
for damages caused to them by businesses infringinflinctional way in order to reach the internal markie
EU competition rules. was very difficult to identify new individual right

Expanding the number of persons protected by Elreated during the expansion of Community powers-by
legislation on competition, including consumers,ais applying the aforementioned theories.
way of enhancing the use of non-contractual ligbili Therefore, the Court of Justice subsequently used
and preserving the effectiveness of internal market the principle of useful effecto identify individual
competitive structures. This is perhaps the aspett rights against Member States, which thus became
most greatly emphasizes the trend, applicable #so debtors of the individual. After theFrancovich
horizontal relationships, ~which the EU Court judgement, the qualification criteria for selecting
highlighted: actions for damages (for non-contrattu individual rights changed (Bartolini, 2005).
liability) are a measure to ensure the full effestiess The Court uses the idea, borrowed from the
of EU rights. common law tradition, that remedies are one of the

As mentioned above, The EU legal system has alsgelection methods of significant subjective interies
two typical civil law principles, the recovery obtimis the EU legal system. Remedies-measures to qualify
paid but not due and contract liability, which aimed  individual rights-follow the classical system of
at guaranteeing that the economic order soughhey t qualification of individual rights in civil law, irwhich
Union is maintained (paragraphs 6 and 7). rights are expressed as rules.

Therefore, horizontal relationships in the EU lega Recourse to remedies goes beyond the continental
system, in view of the functions assigned to legalapproach, which posits that the significance and
protection, are selected and adjusted to ensure theffectiveness of individual rights depend on rulEsus,
existence and survival of the EU legal system.ndividual rights are qualified when the judges lgpp
Relationships are aimed at conserving the legaksys rules concreting and conforming to the objectives
which was established by the Treaties and whicknev pursued by the Community.
within the interstices of the rules, the Court oftice

originally encoded and continues to interpret. National courts: the first system of legal protection

of EU individual rights: In the EU, national courts
Legal protection and qualification of individual protect individual rights in horizontal and verfica
rightsin the EU legal system: Protection of individual relationships. However, EC Treaties (in particuthe
rights national/EU Courts is the best method for EUTreaty on the functioning of the European Union)l an
integration. To guarantee the existence of the &4all EU Treaties have made ‘a number of instances of
system, the Court does not rely on Members States bprivate persons bring a direct action, where apatg
attributes subjectivity to individuals instead. iiititing  before the Court of Justice, (...) not intended teate
subjectivity to individuals and providing remedi@y new remedies in the national courts to ensure the
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observance of Community law other than those ajreadcannot be lowered below thminimum standard of
laid down by national law’ (Rewe v Hauptzollamt Kie necessary safeguards. If and/or when this happeeas,
(C- 158/80), [1981] ECR, 1805). aforementione@quipments utilized.

In a notice issued on 13 February 1993 on  Thus, the judiciaries of the Member States ensure
cooperation between national courts and thehe supremacy as well as effectiveness of Community
Commission in applying Arts. 85 and 86 of the EEClaw.

Treaty ([1993] OJ C39/6.), the EU Commission

explains that in the same conditions that MembateSt The primauté of EU law: an attempt to jointly
apply in the case of violation of domestic rulestunal  reconstruct the liabilities in horizontal and vertical
persons and enterprises are entitled to accedsgall relationships. The system for protecting individual
remedies provided by Member States. rights, which emerges when the principlestfet utileis

Referring to the question of Arts. 105 and 106 ofapplied, is a new way of qualifying individual righIn
the Treaty on the functioning of the European Unionaccordance with this principle, Member States not
(Arts. 85 and 86 of the EC Treaty), the Commissionfulfilling their obligation to implement Community
stated that this equality treatment between domasiil  rules which are not directly applicable are rendere
Community rights concerns not only the final debtors (Gerven, 1993).

declaration of violation of competition rules bilg@ in In appropriate conditions, private persons are hel
order to promote effective judicial protection, @U  non-contractually responsible for not respecting th
rights. directly applicable Community law.

EU individual rights, to accord them equal In the Court of Justice, the liability of private

treatment with national individual rights, are lédga Persons, like that of Member States, for infringatref
protected by national courts in view of the relatibip ~ Community law is a measure of guaranteeing that the
between directly applicable Community rules and thdaw is implemented.
system of national legal sources, this is unstiris _ This symmetry involves another concept: the
With regard to the EU legal system, individual criteria guiding actions for _damages against Member
rights can be effectively protected only if they arsed _States may l_ae extended to_mclude actions for _damag
in actions before national court¥heresa Emmot v N relationships between private persons. In thisss,
Minister for Social Welfarg(C-208/90) [1991] ECR, |- Some attention should be paid to liability in honzal

4269). It is for ‘the legal system of each MembéatS relationships, that |s the provisions of EC Retiofa
to determine which court has jurisdiction to hearnO. 178/2002. For instance, operators of the fdurc

disputes involving individual rights derived from May be required to compensate damages caused by
Community law, but at the same time the Membertheir products because of not only possible defetts
States are responsible for ensuring that thosesrigte ~ t0se products but also the breach of the preszaryo
effectively protected in each case’ (Theresa Emwot Principle (Art. 19, Reg. no. 178/2002). However {fe
Minister for Social Welfare, (C-208/90), cited). EU legal system, infringement by private personghef

When the national system of protection cannotPrécautionary principle in the food chain may be a
guarantee Community rights sufficiently, theuipment ~ Significant indicator of the possibility of joint
provided by the EU legal system comes into actipn. réconstruction of compensation for damages. _
the system, a uniform network of safeguards of _Advocate-general Van Gerven affirmed this
Community individual rights (e.g., liability of a OPinion. In his concluding remarks to HJ Banks &
Member State, recovery of sums paid but not dueCompany Ltd v British Coal Corporation (C-128/92),
disapplication and obligation to interpret natiokzal in [1994]_ ECR 1-1212, paragraphs 36-54), he assehtad t
conformity with Community law) is provided for when @ Significant number of elements could be founthin
the judiciary of a Member State does not safegtized EU egal case about the Community's liability for
effectiveness of the protection of Community rights 9ualifying private persons’ responsibility in EUwa
The system envisages not specific or special piotec infringement.

for individual rights but provisions by Member Stat In the EU legal system, the first elements of
for effective national legal protection. contact between vertical and horizontal liabilitiese

The Court is not interested in whether or notthe rules intended to confer rights on individuals.
different jurisdictions of Member States guarantee  The infringement of EU rules, understood as
extremely high-level legal protection or better deg aiming at conferring rights on individuals, is tfe&son
protection than each other. To ensure that Communitbehind compensation claims for damages caused by
rights are effectively protected, national legaitpction  Institutions, Member States and individuals.
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Among other things, to identify these categorigs o International v Counci(C-93/02 P), [2003] ECR, I-
rules, one must clarify which of them are includad 10497).
the concept, within the EU legal system, of a mitéch Thus, in these judgements, the Court is refertang
confers rights on individuals. Non-contractual iip  the meaning of the higher-ranking principle, whiah,
is thus a litmus test to determine from which Elesu accordance with Art. 263 of the Treaty on the
individual rights may be implemented. Principles functioning of the European Union, is among thesul
infringed by Institutions must be higher rankingdan the Court uses in reviewing the legality of EU lesdi
should protect individuals. Traditionally, higher- measures.
ranking principles are the general principles @& EJ Additionally, in cases of non-contractual liabdi
legal system. However, the jurisprudence of therCou of Member States, when principles designed to ¢onfe
of Justice has somewhat advanced. While itights on individuals are not implemented (e.g.,
traditionally equated the definition of higher ranith ~ Francovich), they are deemed to be directly applea
general principles, the current trend amongCommunity laws (e.g., Brasserie du Pécheur), esru
Luxembourg judges is different. The Court now uses In private relationships, only directly applicable
the same criteria used to configure the non-contshc Community laws confer rights on individuals. This
liability of Member States to qualify the non- excludes Directives, even self-executing ones.
contractual liability of the Community (Bergadermda EU law is not sufficiently equipped to identifyeth
Goupil v Commission C-352/98 [2000], ECR [-5291). non-contractual liabilities of the _(_Zommumty or
Therefore, such non-contractual liability may beMember States and, now, of individuals as well.
recognized even if the rule breached is not a highSerlous_bre_aches of_ rules concerning discretionary
ranking principle, as described above (See als®OWer in implementing legislative measures are
Bergaderm and Goupil v Commission C-352/98, Cited)_enforcem.ent measures for non-contractual liabdlité

In the case of the non-contractual liability obth COommunity or Member States. _
Community, Art. 263 of the Treaty on the functiogin !N cases where broad discretion is not applied, a
of the European Union (Art. 230 of the EC Treaty)Simple infringement of Community rights by the
indicates how to find the rules of law intendeccemfer ~ Community or Member States can lead to a
rights on individuals. Criteria for identifying dgher- configuration of _non-contractual Ilab_|I|t3_/. On thmther
ranking principle are like those for identifyinglea for ~ hand, ~when instruments of binding secondary
a legal review of institutional acts: the referefigeot  '€gislation do not contain unconditional and suéfitly
only general principles but also the Treaty andPrécise provisions, non-cpntractual |Iab||ll'[leS of
fundamental principles. Member States or EU_ Institutions are not co_nﬁgurgd

Some judgements of the Court of First Instance are ~ When an Institution does not have discretionary
indicative of this (See FIAMM and FIAMM Powers strong enough to take Igg|slat|ve mgas.uines,
Technologies v Council of the European Union andSimple failure to fulfil a Community rule can indie a
Commission (T-69/00), [2005] ECR, 11-5393). In six Serious breachofit.
recent judgements, the Court reflected on the vafue Conversely, when discretionary powers are strong
the WTO agreements. The Court of First Instandedta €nough, the liability of national authorities doest
that these international agreements do not Coi'ghtg arise. In these cases, the liabilities of bothitumsbns
on individuals. Because of their nature and stmegtu and Member States arise only if the liabilities rtut
the WTO agreements are not among those rules bgriginate, as they are required to do, from a legal
which EU Courts review the legality of action by Therefore, this omission implies that they have
Community Institutions (Portugal v Council (C- seriously omitted to carry out a required act.
149/96), [1999] ECR, 1-8395, paragraph 47; the orde The EU legal system shows that liability is not
in OGTFruchthandelsgesellschaft case (C-307/99)elated to the nature of any substantive right.aBise
[2001] ECR 1-3159, paragraph 24). The Court canof the recognition of the right to compensatione th
review the legality of the conduct of the defendantconduct of others-States, Institutions, or indil$u
Institutions by WTO rules when the Community affects the legal position of a private person.
intends to implement a particular obligation assdime In civil law, EU non-contractual liability may be
within the context of the WTO or when the Community described as a subjective right to have legal sight
measure expressly refers to specific provisionshef remedied if they are damaged. Thus, the non-
WTO agreements (see, as regards GATT 1947, Fediolsontractual liability of the Community may be
Commission (C-70/87), [1989] ECR, 1781, paragraphgonfigured even if rules are not infringed. In suzh
19-22 and, with regard to WTO agreements, Biretcase, the severity of the damages suffered iscgffi
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to make a claim: the breach must be sufficientlyEC Treaty) (conferral of rights of individuals), @can

serious, that is, a causal relationship must ddsiveen

claim for damages caused by actions or contracishwh

it and the damages suffered by the injured partynay restrict or distort the competitive process.

(Biovilac v Commission (C-59/83), [1984] ECR, 4057,
paragraph 28).

Discretionary and non-contractual liability of
individuals: Private operators of, for example, the food
chain must carefully examine the relationship betwe
discretionary and non-contractual liabilities of
Institutions and Member States.

The nature of the precautionary principle implies
the existence of discretion with regard to those ate
believed to breach it. According to Art. 21, thigphes
to private persons (e.g., food chain operators).

Additionally, in cases of non-contractual liahilit
of individuals, that a rule such as the precautipna
principle has been seriously breached must nedlyssar

The full effectiveness of such a disposition-and
specifically the effectiveness of the prohibition
established in paragraph 1-may be jeopardizedef th
domestic legal system does not render, because of
distortion of competition, either practically imsisie
or excessively difficult an exercise of the rights
conferred by Community law (the principle of
effectiveness) (Courage v Crehan (C-453/99) [2001],
ECR 1-6297).

In the Manfredi judgementéManfredi (C-295-
298/04), [2006] ECR 1-6619), confirming the Court’s
reading of Courage v. Crehan, the Court of Justice
pointed out that Art. 101, paragraph 1 of the Tyeat
the functioning of the European Union producesdlire
effects on horizontal relationships and confers on

be proved. Whether the precautionary principle, arindividual rights which national courts must prdtec

instrument of interpretation, may be practicallykgxd
is doubtful-it necessarily leaves the interpretéthva
margin of discretion. The precautionary principle
derives from contemporary scientific knowledge abou

In protecting the economic order of the
Community, the nature of Art. 101 of the Treatytba
functioning of the European Union legitimates argon
to rely on the invalidity of competition-restrictjin

the long-term consequences of presently doubtfuagreements and therefore seek remedy for damages

situations, in whichinertia may cause irreparable
damages.

The attention the Court pays to evaluating the

existing relationship between the discretion grarite
Member States or Institutions and infringementués
intended to confer rights on individuals shouldegxt
to the non-contractual liability of individuals alI.

suffered if a causal link may be established betwbe
aforementioned agreements or practices and damages.
Anyone (not only businesses but also consumers)
who suffers damages because of competition-rastyict
agreements can claim for damagd€orte di
Cassazione, n. 2305/2007, (2007) for it., I, 1097).

The case laws of the Court of Justice on

Requiring private persons who exercise controlinfringement of Arts. 101, 102 et seq., the Treatythe
over the food chain to respect the precautionaryunctioning of the European Union (Arts. 81 and@2

principle and, if the principle is breached, theon-
contractual liability means assigning the role of
protecting general EU interests to a private/dil.

the EC Treaty), aimed at structuring and safeguogrdi
the EU internal market, often combine claims for
damages with those for absolute or relative nultify

Protection of the EU legal system and public-andcompetition-restricting contracts (Palazal., 2008).

not just economic-order is another objective whigh
ensured by recognizing non-contractual liabilityr fo
infringement of the precautionary principle.

In contrast to Art. 101 of the Treaty on the
functioning of the European Union, the precautignar
principle and remedies for contracts have the sam
further function. In this situation, the EU legaisteem
assigns to contract not only the role of self-ratiah of
private interests directly involved in it but alsbe
function of guaranteeing the economic order solght
the EU.

Contractual liability and compensation for damages
suffered: the guarantees in the EU legal system: In
accordance with Art. 101, paragraph 1 of the Treaty
the functioning of the European Union (Art. 81 bét
385

Protection for compensation guarantees that it
would be in the weaker party’s fundamental interést
preserve the contract if, as a compensatory mea$iere
terms of the contract are revised (Daniele, 1995).

The fundamental interests of the weaker party with
tegard to the contract may coincide with a desteto
maintain an unfair or unbalanced contract if thetypa
suffers damages because of that contract. In #sg,c
the remedy which most likely coincides with the
weaker party’s interest is a nullity action relatedan
action for damages, within the bounds of the negati
interest.

Conversely, the weaker party may envisage
maintaining a contract which infringed competition
rules. Thus, the balance of the terms of the cohisa
guaranteed by an action for damages, which is based
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violation of rules intended to safeguard the ind&rn In the recovery of sums paid but not due, the €our

market. In such cases, protection for compensdtion of Justice recognizes the nature of a remedy conimon

not connected to any nullity action. the European legal system (reimbursement of charges
In this situation, the EU legal system assigns  paid but not due) and applied in vertical and hmtal

contract not only the role of self-regulation oferests  rejationshipsFor this reason, the Draft Common Frame

of individuals directly involved ir_1 it but also ari_ction of Reference (DCFR) contains a detailed description

of guarantee of the EU economic order. For thisoaa recovery resulting from the termination of a coatrar

contractual liability and actions for da_lmages arerom any flaw in it. For example, the wrongful neetof
measured to safeguard the EU economic o(dae sums which are the object of a contract and are

Queen v Ministry of Agriculture, Fisheries and Fpod indicated in it ma . .
y give scope for a claim of
ex parte Hedley Lomas (Ireland), [1996], ECR, 1255 infringement of Arts. 101, 102 et seq. Of the Tyear

the functioning of the European Union.

Non-wrongful conduct of Member States and the Thus, a typical principle of civil law such as the

recovery of sums paid but not due: The wrongful

conduct of Member States, as noted above, is kitite reimbursement of charges paid but not due achiaves
identifying an infringement'of law. ' specific purpose of the Community (whose right and

To receive compensation for damages,SuPremacy would otherwise be frustrated). The dm o

infringement of rules by Member States and the ELEU law would not be achieved if the effectiveness o
must be sufficiently serious. Any presumed breach o the return of a sum received by a Member Stateuseca
the part of Member States and Institutions muserext Of & procedure adopted in violation of an EU lavd ha
seriously beyond the limits of their power so tlaat not been ensured. The sum paid but not due would
causal link exists between the breach and the desnag remain in the hands of the receiving Member State
When the breach is not identified, the individuashin ~ which, not being in a state of non-contractualiligh
any case, the right to recover sums paid but nettdu would keep for itself this sum of money collected i
Member States and Institutions. violation of an EU law. Again, the Member State abhi
With regard to the non-wrongful conduct of does not recover illegally granted state aid imlatks
Member States or Institutions, one way of protertin any judgement of the Court of Justice on the
the individual rights of EU citizens is the prinlgpof  aforementioned aid-but not without consequences for

unjust enrichment. _ _for example, competition in the EU internal market
The action for recovery of sums paid but not due i (cippitani, 2007).

another way to guarantee the effectiveness of gight Protection through recovery of sums paid but not

within EU :?W and its supr?macz. g fthetC due is a tool for the effectiveness of EU law ahd t
f Jln ?_uc tcas_(ejs, \{\_/e et>;]p a|lr\}|t ebten Setn(t:y(’) u eht ?ufulfillment of its purpose. Therefore, the EU has a
ob Justice to iden ify 1€ vlember States: rg 0particular interest in ensuring that the MembelteéSta
receive sums on the basis of a national rule conta . :
question reimburses on the charges regardless of

EU law. For example, it would be in contrast wikte t whether thev are paid or unimolemented and that it
requirement for correct implementation of EU lavaif ey P P .
does not illegally recover the state aid grantede T

individual paid a tax which was later proved to be :
incompatible with EU law(see San Giorgio, (C- C(_)urt_ofJusUce mus_t be aware that th_e completeoks
199/82), [1983], ECR, 3595) or paid sums on thésbas th!s_ kind of protection and its effectlve_ness magy/ b
of an unlawful (according to EU regulations) an actMitigated by the tendency of domestic legislation,
which has been altered or annulled (sme multis especially in the field of fiscal law, to reduce or
Vreugdehil, (C- 282/90), [1992], ECR, 1937) andam eliminate the requirement of the national governnten
opposite scenario, a Member State did not recovepay sums perceived as not due.
illegally granted state aid (Commission v Germai@y,
70/72), [1973], ECR, 813). Unimplemented Directives, relationships between

In his opinion about Express Dairy Foods (Expresgrivate individuals and non-application: a control
Dairy Foods, (C-130/79), [1980], ECR, 1887) system at the discretion of Member States: In
Advocate-General Capotorti asserts that the right thorizontal relationships, provisions for stakehoddto
recover sums paid partially or completely unneadlgsa demand non-application of national legislation tf i
but not due is drue subjective righf EU citizens. contrasts with EU law accompany individual rights.
This right derives from a general principle common The only limitations we find in this case are th@dd
the legal systems of all Member States. rules characterized by tledfet utile
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Non-application in relationships between privateobligations on an individual and cannot therefoee b
individuals does not accompany unimplementedrelied against an individualcould not apply it in
Directives. However, with the expansion in the EU’sUnilever Iltalia Spa v Central Food Spa. Non-
powers, we cannot exclude the possibility that, incompliance with Arts. 8 and 9 of Directive 83/18G/E
relation to the legal position of individuals in constitute a substantial procedural defect and eend
interrelationships  dependent on  unimplementednapplicable a technical regulation adopted in bineaf
Directives, these Directives cannot achieve a botel  those Articles.

effect. Certain judgements of the Court of Justitay The Court, therefore, stated that its case lawhen
be interpreted in this sense (see Marshall (C-¥52/8 prohibition of horizontal effects (rights or obligans
and Arcaro (C-186/95), [1996] ECR, 1-4705). for individuals) by unimplemented Directives canhet

The Court has recognized some horizontal effectapplied when the infringement of a Directive
in one Directive not implemented in the United constitutes a substantial procedural defect.

Kingdom’s legal system: the rights of an employee Non-transposition Directives that define the
against a Member State which was qualified not as gubstantive scope of a legal rule create rights or
public authority but as a private employer (Fof@+  obligations of individuals and the national courtish
188/89), [1990] ECR, 1-3313). decide the case before it on this basis (Faccimi (@

In another case, the Court of Justice did notyappl91/92), cited, paragraph 20). This may happen kefor
German law to an employment contract betweenphe infringement by a Member State of a general
Werner Mangold and Rudiger .Helm: the national IaWprincipIe of the EU legal system as well, in a Dinee
did not ensure the full effectiveness of the generaye period for transposition of which has not esgir
principle of equal treatment for work done by mena ', the ynilever judgement, the technical regulation
women on the grounds of age, during the period in,qonteq in breach of Art. 9, cited, had an effectie
which the transposition of Directive 1999/70/EC hadsae movement of products as well (Unilever ItSipa

not expired(Werner Mangold v Rudiger Helm (C- , central Food Spa (C-443/98), cited, paragraphs 50
144804), [2004], ECR, 1-9981). and 51).

These anomalous cases and their reasons may be thase judgements, which appear to show a trend
explained by referring to the criteria governingnno jittars from the Court’s settled case law on Dinees
applicable. In horizontal relationships, they assum (see, e.g. Faccini Dori), are a clear indicationttu

special connotations. _ _ _ meaning of non-application of national law in castr
The reference here is to Unilever Italia SpA Vi theeffet utileof a Directive.

Central Food SpA (Unilever Italia SpA v Central Hoo When. in im - : ;

SO , plementing EU rules, the discretion of
SpA, (C-443/98), 2000] ECR, 1-7535), which involved . - -
a law applicable to relationships between privatea Member State is not _con5|der_able or, rather, is
s ; . . completely reduced (as in technical standards and
individuals (see again Unilever Italia SpA v Cehtra . .
Food SpA, (C-443/98), cited). The question refetieed regulatlons_) or when I does not QHOW changes as a
technical standards and regulations (CIA Securit)gener‘f’II pr|nC|pI_e, nat|ona_l legislation cqntrary &
International SA v Signals on SA and Securitel SPRLD"E'TC'“Ve for which the peno_d for trangposﬂmnshaot
(C-194/94), [1996], ECR, 1-220, particular, parggia expired need not compulsorily be applied. _
11 and 12. see also to Commission v Germany (C- In these cases, Member States cannot implement a
317/92), [1994], ECR, 1-2039, paragraph 26) andrthe Directive and alter the situation, because their
direct applicability in civil proceedings between discretionary powers with regard to the implemeatat
individuals ~ (concerning contractual rights and of technical regulations, such as in the Arts. 8 &8n
obligations) when they are contained in unimpleraeént cited, is not considerable.

Directives. This statement about horizontal relationships
The Court of Justice answered the questionconfirms the conclusions about non-application in
submitted in a preliminary ruling-stating that, Givil relationships between private individuals and Membe

proceedings, a national court must refuse to apply States (vertical relationships): non-application ds
national technical regulation which was adoptedrdur check on the discretion of the State in question.
a period of postponement of adoptions prescribed in  Except in the conditions mentioned above, the
Art. 9 of Directive 83/189/EC. Arts. 8 and 9, citede legal protection of non-application does not apphen
technical standards and regulations. the EU law is characterized by tkeéet utile In these

The Court of Justice, according to its case law, i cases, judges are obliged to interpret national ilaw
which an unimplemented Directive cannot imposeconformity with EU law (Oliver and Roth, 2004).
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Additionally, in horizontal relationships, natidna incoherence or redundancy between regulatory
courts apply national law partly through interptietas  approaches’ (Cafaggi and Watt, 2009).
derived from EU Law. Thus, like the traditional system of economic

Unimplemented Directives, which cannot produceregulation, the EU legal system-thanks to the rewiil
direct effects between individuals, may render imeu dimension of European private law-has been
from non-contractual and contractual liabilities characterized by the use of new
individuals who are engaged in behavior which,complementary/alternative ways to govern its market
although not permitted by national law, is provided integration, in place of the old method of legisiat

in an unimplemented Directive (Marleasing SA v Laharmonization  realized  through institutional
Comercial Internacional (C-106/89), [1990], ECR, I- Instruments.
4135, paragraph 9). Familiar private law instruments such as tort or

When the moment for implementing a Directive contract now appear as only a small part of many
has expired and the result prescribed by that Buec possible tools harnessed with the aim of obtaining
is not obtainable by the Member State or by intetipg allocative efficiency or distributive justice andea
the national law in conformity with EU law, it is synthetically described as the correction of market
possible, in appropriate conditions, to invoke tem-  failures (e.g., The law rules applying to contraftis
contractual liability of the Member State, as dimmt  Services, EC environmental law, environmental
above (Faccini Dori (C-91/92), [1994] ECR 1-3325, liability, product safety, product liability).

paragraphs 26, 27, 28, 29, 30). Usually, arrangements for available public
regulatory tools are extremely diverse. Private law
CONCLUSION offers complementary remedies in individual sitoas

through contract law and, most importantly, consume
Many theories have been posited to describe thiaw in the case of information problems. Additidgal
pattern of economy regulated by the governments&he in the manner of tort law, private law assumes the
include the ‘public interest’ theory and severalsiens  effects of externalities suffered by third partidsrt
of the ‘interest group’ or ‘capture’ theory (Posner law may giveex postsituational remedies as well, in
1974; Zingales, 2004; Shleifer, 2005). The tradiilo case one party has been seriously underprivileged.
public law tools for market regulation were listed However, the choice of using private rules is
state ownership, public franchising, or licensimgas  syally different from that of using public ruleshich
the more common forms of regulation which rely onjnc|yde licensing, prohibition or prior authorizati and

fsemipriv(?tedbodilf_s or indepindent regiula;(zjré/_ ?@STICi quality standards and mandatory disclosure anddcoul
or standard making or market controls. itiopa potentially be accompanied by administrative or

they can |n<_:lude various and still experimentafrisrof criminal sanctions. On the other hand, the useivéfe
self-regulation by means of voluntary arrangements . .
transaction rules exposes the sector to possible

the other end of the scale. . :
However, in the European legal system, private an&peculanve pressures usually affecting the market

public law may be seen as two distinct regulatorysegr_”ems in which financial intermediation plays a
strategies of the EU and national markets; howeter, ~crucial role (Amundseat al, 2006).

instruments  for rectifying market failures and ~ ‘Social’ regulation of private law (Joerges adn
guaranteeing the economic order sought by the EUPetersmann, 2004ds correlated to distributive justice
range across public and private laws. and the insufficient resources of that section fud t

This combination of different regulatory strategie public which cannot access essential serviceshéo t
must be simultaneously employed to stimulate thegreater bargaining power of the service providertoo
design an integrated European market and provide ththe inadequate financial and educational endowrognt
reasons for its failures. Consequently, ‘the vgrief ~ consumers to best measure their preferences. In the
means available to achieve these goals-which rangeame area of the market, public ownership models
from traditional public law tools such as statebased on tax-financed subsidies have usually been
ownership, public franchising or licensing, throutje  superseded by privatized models (Patal, 1996), in
more familiar forms of regulation (...), to variouada which a contractor may be contractually bound by a
still experimental forms of self-regulation by measf  universal service obligation or at least an oblaato
voluntary arrangements on the other end of theescal ensure that vulnerable groups enjoy the servica at
call for a general framework in order to avoid dimtd,  lower tariff (Cafaggi and Watt, 2009).
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